I. INTRODUCTION The motivations for buying a good or service are highly complex. At the most basic level, people buy goods because of what the goods do or because of the aesthetic elements they embody. More technically, buyers derive utility from the "functional" quality' of these goods. Another motivation relates to what the goods "say" about the buyer. Here, the good is a signaling device. 2 Signaling is not new, of course, and can indicate anything from social class to political leanings. The means can include anything that is displayed, driven, sat on, worn, or even eaten. Current A composer or inventor is protected from free-riding as a means of increasing the incentive to be creative. When it comes to trademark, the focus is less on the producer and more on consumers. The idea is to lower search costs for consumers by reducing the confusion that would result if the trademark identified with one producer or product were then used by another producer. Still, the underlying problem is one of free-riding. A party infringing on the trademark of another free-rides on the trademark owner's investment in ensuring that labels ranging from McDonald's to Rolex actually stand for specific qualities. ' Given the focus of trademark on consumers' confusion and search costs, it may surprise some to learn that courts have generally accepted the idea that one role of trademark law is to facilitate status signaling--signaling not about the product or service but about the person purchasing that product or service. Nevertheless, the economics of selling status signaling would, on its face, seem to be no different from the economics of selling other information products. For example, the manufacturer of Etro shirts is selling not just the material and aesthetic qualities of the shirt, but also the right to display the Etro logo. If other producers free-ride by selling counterfeit Etro shirts, they reduce the incentive for Etro to develop and invest in new means for this form of signaling.
The fact that the economic analysis seems to be the same for status signaling as it is for more typical trademark purposes does not mean that a policy of subsidization is easily defended. 9 That defense would have to be based on a belief that, without what amounts to public subsidization, there would be too little information disseminated related to relative status. This belief, in turn, would have to have some underlying economic or moral basis that status signaling is ultimately beneficial, in the case of economics, or a "right," in the case of a moral or "rights"-based rationale.
An economist attempting to justify a policy or law must demonstrate that the policy will lead to outcomes that are either Pareto superior, utility increasing/maximizing, or wealth increasing/maximizing. These are the three concepts that economists typically use to analyze well-being, with the wealth-maximization standard being the most common. A moral claim for status signal subsidization would be based on a rationale other than 7. It is important to note that some trademarks would also be subject to copyright protection. The focus here is on the trademark question only.
8. creating incentives,' 0 but that does not mean there are no trade-offs involved. A moral, rights-based justification could call into question other rights that must be weighed against those supporting a policy of protecting status symbols.
Part II of this Essay provides a brief overview of the status-symbolprotecting elements of trademark law. Part III describes the economics of status signaling. Paretian and wealth-maximization standards of efficiency will be used as measures of economic welfare to avoid the well-known problems of assessing any public policy from a strict utilitarian perspective." The analysis distinguishes between so-called "Veblen effects" and snob effects. Part III concludes that there exists no reasonable argument that the market produces suboptimal levels of status signaling. Part IV considers rights-based arguments for subsidized status signaling. It examines both Rawlsian 2 and Lockean 3 rationales for subsidization of status signaling and concludes that there is no philosophical support for public subsidization of status signaling.
II. TRADEMARK, STATUS SYMBOLS, AND CONFUSION
The central function of trademark law is to lower search costs for buyers. 4 The means of achieving this end is to permit a seller to have exclusive rights to a trademark that identifies the source of a product and, consequently, certain characteristics. 5 Thus, if a product bears the mark "Herms," "McDonald's," "Ralph Lauren," or "Rolex," the buyer knows certain information without further inquiry. The exclusive use of a trademark is generally designed to avoid confusion among potential purchasers.
The problem is that confusion can be, well, a confusing concept. 6 10. Id. at 966-67. (1991) (discussing "the difficult task of defining the scope of likely confusion prohibited by federal trademark law"); Tichane, supra note 8 (tracing the development of and various issues surrounding the post-sale confusion doctrine).
[Vol. 59 Three aspects of confusion must be considered. Examining them provides a context for the analysis that follows. The first is the time of the confusion. Does the confusion occur before the purchase or could the confusion occur after the particular item has been purchased? Second, is it the confusion of the purchaser or some other party? In the context of this Essay, can the confusion be that of a non-purchaser who may see an item and be confused about whether it is a genuine Kelly Bag, Rolex watch, or Etro shirt?
Finally, and most importantly, what is the consequence of the confusion? On one hand, suppose a third party who is potentially in the market for an expensive watch sees your watch that is falsely marked "Rolex." He believes it to be the genuine article and also notes that it appears to be cheaply made and is inaccurate. This has an impact on the manufacturer of Rolex watches. In effect, those producing the copies interfere with effective communication between the manufacturer and potential customers. This is, of course, the simple case, and the one that may justify public involvement. 7 There are, however, other possibilities. Suppose, again, the third party sees your $30 imitation Rolex watch and believes it is real, and it appears to be functioning perfectly. He or she may not know that $30 "Rolexes" are available. Although the observer of the watch will be wrong about the source of the watch, it is difficult to see this confusion as having any direct impact on what one believes when one sees a watch bearing the name Rolex. On the other hand, it is possible that an inflated number of watches that seem to be Rolexes will affect the observer's opinion of you. The Rolex name will fail as a means for you to signal your exclusivity, independent of the functional qualities of the watch.
If it is commonly known that there are fake Rolexes in the market, the signaling problem becomes more severe. The observer now will not know whether your Rolex is real or fake. Are you just a sleazy pretender wearing a fake or are you the "real" thing? Obviously, Rolex becomes less effective as a status symbol, and the owner of a genuine Rolex is harmed because the signal, or the information he or she sought to convey, is distorted. This might be analogous to the bearer of a tattoo being required to wear an article of clothing that covers it. In addition, the makers of the signal embodied in a genuine Rolex watch will find that the signaling quality of the watch is devalued. This hurts the sales of Rolex watches-or at least sales of the name "Rolex"--to the extent Rolexes are purchased as signaling devices.' 8 17. Whether intervention is warranted depends on weighing the costs and benefits. 18. Judge Kozinski has argued that this can be viewed as a moral wrong because the counterfeiters free-ride on the efforts of Rolex to build its exclusive image. See Kozinski, supra note 9, at 967. He does not address the issue of whether it is moral to invest in a product whose This Essay is about the special circumstance of the confusion taking place after a purchase in which the confused person is'not a potential purchaser but one who is misled about the status or wealth of the person displaying the infringing mark. Interestingly, and perhaps surprisingly, this type of confusion is clearly protected by today's trademark law. Specifically, as trademark law has evolved, it has been extended to cover the after-purchase confusion of non-buyers. To this end, section 32 (1) 22 the manufacturer of the $175 Atmos clock challenged the production of a $30 look-alike on unfair competition grounds. 23 Judge Frank authored the opinion reversing the lower court's holding of no unfair competition. 2 The lower court based its decision on the lack of confusion among buyers. Because. the lowerpriced clock was marked as plaintiff's (Mastercrafters) and priced accordingly, buyers knew what they were purchasing.
Judge Frank directly invoked a right that went beyond protecting buyers from confusion:
[P]laintiff copied the design of the Atmos clock because plaintiff intended to, and did, attract purchasers who wanted a 'luxury design' clock. This goes to show at least that some customers would buy plaintiffs cheaper clock for the purpose of acquiring the prestige gained by displaying what many visitors at the customers' homes would regard as a prestigious article. Plaintiffs wrong thus consisted of the fact that such value is derived from the subordination of others. See id. Nor does he address whether there should be a public investment in these efforts. The Mastercrafters case is remarkable because of the unvarnished way the issue is framed. Judge Frank does not suggest that the visitors to the house of the owner of the less expensive clock are potential purchasers who might observe the less expensive clock malfunctioning and think less of the more expensive clock. Instead, the interest protected is, in effect, conceptually separate from the clock altogether. It is a means of communicating something about the owner. If there is confusion, it is about the status of the owner of the clock.
The same sentiment is found more recently with respect to the Hermes Kelly Bag. 27 After several years of evidently tolerating imitations, Hermes sued sellers of the less expensive copies. The district court focused on the confusion of potential buyers, reasoning that, even if confusion existed, there was no harm to the public. 28 In effect, even if people seeing a copy were confused about whether it was a genuine Kelly Bag, that confusion would be eliminated at the point of sale. The Second Circuit reversed, employing the analysis found in Mastercrafters. 29 passes it off to the public as the genuine article, thereby confusing the viewing public and achieving the status of owning the genuine article at a knockoff price."" Protection of status signaling may also explain the outcome of more recent legislation aimed at protecting trademark owners from dilution. The Federal Trademark Dilution Act, enacted in 1996,31 applies to situations in which the capacity of a "famous mark" to identify and distinguish goods and services is lessened. 32 The Act expressly eliminates the need to show that the use of the complained-of mark resulted in confusion or that there was competition between the two marks." Thus, an important element of the Act is its focus on the mark instead of on consumers. Generally, dilution occurs when an infringer takes action that may tarnish or blur the distinctiveness of the original mark. Blurring refers to the idea that the first mark may lose its association with a particular manufacturer. Tarnishing, on the other hand, refers to the possibility that the original mark will be seen as associated with products of a lesser quality. In the legislative history, the dilution examples offered were "'DUPONT shoes, BUICK aspirin, and KODAK pianos." ' The District Court's decision in this case rested on the conclusion that the name of petitioners' store "tarnished" the reputation of respondents' mark, and the Court of Appeals relied on both "tamishment" and "blurring" to support its affirmance. Petitioners have not disputed the relevance of tamishment . . . presumably because that concept was prominent in litigation brought under state antidilution statutes and because it was mentioned in the legislative history. Whether it is actually embraced by the statutory text, however, is another matter. Indeed, the contrast between the state statutes, which expressly refer to both "injury to business reputation" and to "dilution of the distinctive quality of a trade name or trademark," and the federal statute which refers only to the latter, arguably supports a narrower reading of the FTDA. In Moseley, the Supreme Court quoted the legislative history indicating that dilution extended to tarnishment. Moseley, 537 U.S. at 431. Since Moseley, legislation has been introduced to extend
The critical question is what the eventual outcome will be as courts and perhaps the Supreme Court (again) consider whether tarnishing the senior mark is sufficient to establish dilution. A decision by the Court or Congress indicating that dilution clearly extends to tarnishing would make anti-dilution a powerful protector of status signaling. 39 
III. THE ECONOMICS OF STATUS SIGNALING
Economists have written extensively about the phenomenon of making purchases in order to signal one's status. 4 ... survey of the growth of conspicuous leisure and consumption, it appears that the utility of both alike for the purposes of reputability lies in the element of waste that is common to both. In the one case it is a waste of time and effort, in the other it is a waste of goods. 42 When it comes to dress, according to Veblen, "[i]t is especially the rule of the conspicuous waste of goods that finds expression in dress." ' [Vol. 59
describes as "waste" the elements of goods that are beyond merely functional--elements designed to demonstrate wealth and status." The snob effect is somewhat different. A Veblen good is one that signals by virtue of the price paid. Snob effects, on the other hand, are not directly related to the price paid, but rather to the capacity of the good to signal that the buyer is "different."
A. Veblen Effects
The most important effort to present the idea of conspicuous consumption in a more theoretical model is that of Harvey Leibenstein. 45 Two constructs seem to fit the suggestion, as already noted, that one of the attributes of a good may be its price. It is important to understand how unconventional an idea this is. From the perspective of nearly all economic theory, goods and services have certain utility-creating potential that is inherent in the goods. This potential does not change when price changes or when the good becomes more or less scarce. If the price of the good goes up, people buy less because other goods become relatively more attractive. 46 This is reflected by a conventional downward sloping demand curve.
In contrast, Veblen and Leibenstein suggest that price may be a characteristic of the good itself and, as such, price itself can be a source of utility. If people want to display their wealth, they will actually derive more utility from the good the higher its price. Presumably, up to some point they are willing to pay more. In effect, the seller is selling a high price 47 or at least the ability to signal that one has paid a high price.
Leibenstein illustrated this phenomenon by beginning with a single demand curve like dl in Figure 1 . The curve depicts the traditional demand for a product if there are no Veblen effects at work. In other words, individuals react only to the functional qualities of the product. In terms of the Kelly Bag, for example, functional qualities include its durability, security, and design. Design refers to the satisfaction derived by purchasers as a result of the appearance of the bag, but not as a result 44. See id. at 97-98. According to Veblen, the term "waste" "is not to be taken in an odious sense, as implying an illegitimate expenditure of human products or of human life.... It is... called 'waste' because this expenditure does not serve human life or human well-being on the whole, not because it is waste or misdirection of effort or expenditure as viewed from the standpoint of the individual consumer who chooses it." Id.
In today's world of economic analysis, the term "waste" would probably not be used. Anything that is the source of utility can hardly be "wasteful." Veblen himself understood this. See id. at 98. 45. See Leibenstein, supra note 40. 46. In addition, a price increase decreases the real income or buying power of the individual, which also leads to a reduction in quantity demanded.
47. See Leibenstein, supra note 40, at 189.
of any message it conveys to others. Now suppose the good begins to have non-functional appeal as the product becomes a means of signaling wealth. This could mean a separate demand curve for each price that others believe the buyer has paid. Liebenstein called this the "conspicuous price." ' 48 For example, in Figure  1 , dl now would be the demand for Kelly Bags if buyers understood others to believe the buyers had paid $500. On the other hand, if the signaled or "conspicuous price" were $1,000, the demand might be d2. In short, at every actual price, people would be willing to buy more bags the higher the conspicuous price. At a conspicuous price of $1,500, the demand might be d3.
Figure 1
Price S1500 S1000 S500 d3 P-$1500
How does one determine the actual demand if demand shifts every time price changes? The answer is that in all likelihood, the actual price and the conspicuous price will eventually merge. 49 That is, observers will eventually know the actual price and buyers will understand this. Thus, on dl, there is only one point that is relevant, and that is the point at which the 48. Leibenstein, supra note 40, at 203.
See id.
[Vol. 59 conspicuous consumption price and the actual price are the same. On the graph, this means quantity q1 would be demanded. The same analysis holds for d2 and d3. The only points that are relevant are those at which the actual and conspicuous consumption prices are equal. The quantities demanded will be q2 and q3, respectively. By connecting these points, one gets an upward-sloping demand curve, D. In effect, sellers are selling price, and the higher the price, the higher the quantity demanded. Obviously, the Veblen effect is just one effect and other effects may offset the upward-sloping demand curve depicted by D in Figure 1 . In addition, as prices climb, the demand curve will likely take a normal downwardsloping shape as the good becomes too expensive. Similarly, at low prices the conventional downward slope will dominate because any Veblen effect will be minor or non-existent.
B. Exclusivity Effects
Closely related to the Veblen effect is what Leibenstein identified as the "snob effect." A true snob effect occurs when one's utility from a good is increased by the sense that one has different, and perhaps superior, tastes. 50 It is not clear that Leibenstein's snob cares a great deal about whether others recognize this difference. In addition, it does not appear that the snob derives utility from the sense of relative deprivation that is generated by exclusivity."' Leibenstein's analysis of snob effects is similar to that used to illustrate Veblen effects, and the model can be adapted to demonstrate the impact of exclusivity effects. Exclusivity signaling of the type protected by trademark law involves more than being different. It involves the recognition by others of that difference. The question is how demand reacts to the increased ability of a good to effectively signal to others that one is discriminating, special, privileged, or tasteful in comparison to others. Or, how does demand react to the ability of a good to generate utility from a sense of being relatively better off? The key is to purchase items others may want but cannot afford. For example, dl in Figure 2 presents the demand of a good if the ratio of the number available to the number desired is a certain level. Here it shows the amount buyers are willing and able to buy at each price if they understood that, say, 1,500 units would be made available while 20,000 people find the good highly desirable. Again, the downward slope is dictated by the functional characteristics of the good. The demand curve d2 would represent demand if buyers expect that only 1,000 will be available, while d3 corresponds to a belief that 500 will be available. The curves shift outward (increase) because as the number of units expected to be sold as a percentage of the number desired decreases-i.e., the waiting list grows longer-the good becomes more valued as a signaling mechanism.
Again, the question is what actual demand is. If we assume that information will eventually be available about the number of units sold, then the only relevant point on dl is the one that corresponds with that level of output. The same is true for d2 and d3. By connecting these three points, the actual demand is derived, illustrated as D in Figure 2 . The actual demand curve is steeper (more inelastic) than any of the individual curves. In effect, the quantity demanded increases more slowly along D as price decreases than it does with respect to any of the intermediate curves. This is because as price goes down and quantity demanded increases, the effect is offset as the good loses its relative privilege effect. Robert Frank captures the idea when he writes: "Most economists accept the proposition that market allocations may be suboptimal when production is accompanied by discharge of environmental pollutants .... The dependence of utility on relative consumption gives rise to what I have... called positional externalities. Analytically, these externalities are no different from ordinary environmental pollutants." 52 In effect, status signaling of any kind can have a negative impact on others by eliciting feelings--envy, inadequacy, or annoyance-that are actually forms of disutility and which may be connected to physical and mental health. 3 This is true with respect to both Veblen and snob effects. The difference is that the utility derived from snob effects may grow as the negative impact on others increases. In other words, there is an interdependency. 4 As will be explained below, this raises both moral and practical problems that are specific to snob signaling.
C. A Synthesis
In the case of a Rolex watch or a Kelly Bag, which model fits best? Are buyers attracted because they want to be identified as part of an exclusive group or do they want to exhibit their wealth? In reality, probably both. While high prices and exclusivity are typically found together, the snob effect has a more direct associational element. That is, people want to be identified with exclusive groups. 55 By contrast, a pure Veblen effect, as modeled by Leibenstein, is not as clearly related to the number of people excluded. The clearest common characteristics shared by the snob and Veblen effects are that both are unrelated to the functional or aesthetic appeal to the buyer, and both are dependent on the recognition by others of what the signals mean.
Both effects could be combined in a single model that cannot be presented in a two-dimensional space. The logic of such a model is, however, readily evident. Some goods can deliver on both motivations. They signal wealth and exclusivity. But this does not mean these effects 52. Robert H. Frank, The Frame of Reference as a Public Good, 107 EcON. J. 1832, 1843 (1997) (footnote omitted); see also Peter Townsend, The Meaning of Poverty, 13 BRIT. J. Soc. 210 (1962) (discussing poverty as a relative concept, one that cannot be defined without reference to outside factors). This possibility was not lost on Veblen, who wrote: "Since the consumption of these more excellent goods is an evidence of wealth, it becomes honorific; and conversely, the failure to consume in due quantity and quality becomes a mark of inferiority and demerit. will move in the same direction. For example, if there is a Veblen appeal and the price rises, the possible attraction of new buyers may result in lower snob appeal. A very expensive car might have a pronounced Veblen effect but begin to lose snob appeal as it increasingly becomes a favorite of the wealthy. The relative strength of the two effects as well as the impact of price on quantity demanded-ignoring all non-functional effects-determines the ultimate shape of the demand curve.
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The more important question in the context of this Essay is whether differences in the effects have public policy implications. Is it possible that there should be a public subsidy for efforts to communicate exclusivity but not for efforts to communicate wealth? Or, should public policy be designed to assist those who desire to communicate to others that they are wealthy but not to assist those for whom exclusivity is the important factor? Because these two effects are so closely intertwined, any effort to treat one would surely affect the other. Such a finely tuned policy is likely impractical.
IV. THE EFFICIENCY OF STATUS SIGNALING
On first impression, the idea that markets produce suboptimal amounts of information about status seems unlikely. Even less appealing for many is the idea that public policy should be used to subsidize that process. Specifically, why should the public be expected to support self-indulgence designed to enable people to appear to be superior to others when the entire process may be wasteful? For example, if there is competitive signaling with each person attempting to keep up with his or her relevant "Jones," a great deal may be expended but no one comes out ahead. Ultimately, the problem is similar to the prisoner's dilemma and is unlikely to be overcome by references to self-interest, narrowly defined. 57 Still, unless one is willing to decide that the utility derived from status signaling is somehow different than the utility from other types of activities, there may be room to argue, as an economic matter, that subsidization is appropriate. 58 The process of examining the possibility that public support for status signaling makes for good policy requires some initial considerations.
First, although it is probably impossible to design public policy to distinguish between Veblen effects and snob effects, it is useful to keep in mind the difference between the two. In its purest form, the Veblen buyer is not affected directly by how many others purchase the item as long as the signal about the price paid remains clear. 5 9 Conversely, the snob effect depends on limited access regardless of price. In other words, the snob effect requires that others are both unable to possess the item and conscious of that deprivation. This difference is factored into the analysis that follows. Second, in his original work, Veblen used the term "waste" to describe consumption designed to demonstrate one's wealth. The concern was that the market directed resources into the production of goods that were more whimsical than beneficial. 6 The implication was not just that signaling should not be subsidized, but that spending on luxury items should be limited. This type of thinking is now out of fashion among economists because of the rise of the idea that one cannot make interpersonal comparisons of utility. As a purely economic matter, it is impossible to tell whether welfare is increased or decreased by the production of another Rolex watch as opposed to increased research on a cure for AIDS. Thus, by modern standards, the issue with respect to Veblen and snob effects must be assessed from a standpoint that accepts snob signaling as a source of well-being, at least for those doing the signaling.
A third consideration can be understood by reference to Judge Kozinski's analysis of the Veblen effect. 6 ' In the context of the Rolex watch, Judge Kozinski asks whether it is economically beneficial to producers to sell Rolex copies. According to Judge Kozinski, allowing the copies to exist is "a pure loss" because it "will make it less likely that Rolex ... and others will invest in image advertising, denying the imageconscious among us something we hold near and dear." ' 62 Framing the issue this way leads to only one answer, but it is an odd perspective. Judge Kozinski's view suggests those who purchase Veblen or snob goods are entitled not to have their signaling made less effective by discontinuing public subsidization. A better question and one addressed here is whether the utility derived from Veblen and snob effects is worthy of public 59. Obviously, under most conditions, increased sales mean lower prices. A seller attempting to market a good for its Veblen qualities would presumably not attempt to sell so many that a price decrease would be required. expenditures. Fourth, as an economic matter, efforts to subsidize either snob or wealth effects fail an economic test based on Paretian standards. 6 3 A change in resource allocation is Pareto Superior if it leaves at least one person better off and no one worse off. It is a very rigid test that, in some respects, limits the role of government to practically nothing. In the case of Veblen and snob effects, using taxpayer funds to support the system instantly fails the Pareto test.
Fifth, the question of whether status signaling satisfies the less stringent Kaldor-Hicks or wealth maximization test' raises a further concern. This test requires only that those benefitting from the reallocation of resources could compensate those who are worse off. It is important to note that "benefit" here refers to the net benefit resulting from government assistance in one form or another. Benefit is measured in terms of the value attributed to the gain. To understand why this approach can be a bit sticky, it is useful to examine it in the context of criminal law. Economists often address the issue of efficient levels of criminal activity or, more directly, the efficient level of activities that harm others. 65 This idea can be applied to conduct ranging from double parking to car theft or assault. In the case of a car theft, for example, if the benefits of taking a car without permission-say, to take an injured person to the hospital-exceed the social cost of theft, it is efficient to do so. In fact, a case can be made that it is the possibility of efficient car theft that explains a decision not to set penalties high enough to deter all car theft. 66 On the other hand, when the "benefit" of the crime is directly linked to the harm caused and the level of that harm, the analysis of efficiency is more difficult. For instance, suppose the benefit one gets is derived from the pain the victim seems to experience." As the pain increases, so does the benefit. There may still be an efficient level of assault but, as Richard Posner points out, the possibility that a wealth-maximizing analysis would permit the harmful activity is an indication of the weakness of the method 66. Car theft may not be punished more severely than it is because, while we would like people not to steal cars for joy rides, it may be desirable to steal a car to take an injured person to the hospital or to escape a natural disaster.
67. In other words, the parties have interdependent utility functions. In the case of love or caring, one may be affected positively by the enjoyment of another. In the case of snob effects, one may be affected positively by the displeasure of others.
[Vol. 59 TRADEMRK LA WAND STA TUS SIGNALING of analysis. 6 " In addition, there is something of a practical problem. It is relatively easy to compare the cost of having a car stolen to the benefits experienced by the thief because these two amounts are not dependent on each other. On the other hand, in the case of some crimes-like assault or rape-the analysis is dynamic: The benefit changes as a function of the harm caused, and the process of determining an efficient level, if any, is more elusive.
The same type of analysis 69 and its limitations can be applied to snob signaling. 7 " To some extent, value and demand for snob signaling is linked to the deprivation of others. This is not to say there are not instances in which someone purchases a good or service that sets him or her apart and chooses to enjoy the good or service in private. In these cases, good feelings are not intensified by virtue of the recognition of the difference by others. In fact, there is no signaling at all. But when there is signaling, it is hard to completely separate the need to signal one's difference from the third party feelings of envy, unmet needs, injustice, frustration, and inadequacy. To the extent these feelings are positional externalities of snob displays and to the extent they enhance the pleasure of those making the displays, we begin to see the moral and the practical complexities of an economic analysis of crime.
A. Veblen Effects
A general evaluation of Veblen effects subsidization begins with the question of whether information about wealth would be produced in suboptimal amounts in the absence of public subsidization. As noted above, the Veblen effect is viewed as not depending on feelings of exclusivity per se. In order for subsidization to make economic sense, one must decide that wealth signaling has a public good quality. 71 A close look at the question illustrates how bizarre a policy of subsidizing wealth 69. Clearly, however, an economic rationale for rape is a far more repugnant concept than one related to status signaling.
70. As presented here, the issue does not apply to Veblen effects. Although there may be positional externalities, they do not then lead to increased utility for the signalers.
71.
The second question is whether the availability of the information at subsidized levels offsets the harmful effects. signaling seems. Public goods result in positive externalities and are subject to free-riding. Take for example, police protection, one of the usual examples of why free-riding might lead to suboptimal results. Each person desires security, but each person also realizes that if his or her neighbor buys a watch dog or pays to have someone patrol the streets, there will be an overflow of benefits. Consequently, there is a temptation to free-ride and enjoy the security provided by your neighbor. The problem is that if everyone behaves similarly, there will be no security, even though security is highly valued. In different terms, there is a demand for security, but it is not revealed in the market because each party desires to free-ride. Since the demand is not manifested, the actual production will be suboptimal.
The critical issue with respect to wealth signaling is whose demand is relevant. For example, is it the viewers of wealth information who understate their demand in hopes of free-riding on the efforts of others? Is it the signalers themselves who demand avenues for delivering their signal but understate that demand in hopes that others will provide it for them? Neither of these seems likely. The idea that the viewers of wealth signals are somehow involved in a strategic game of pretending they are not curious seems, on its face, improbable. Similarly, those engaged in wealth signaling are unlikely to understate their demand because a signal about one's wealth is personalized. More specifically, information about a person's wealth is-unlike public goods-exclusive. Unlike the barking watch dog and its benefits to the entire neighborhood, information about Bill Gates' wealth cannot benefit Warren Buffet.
The only possible public good rationale would have to be that some goods that signal wealth are "undersupplied" because investment in their production is not profitable. This would occur when demand for specific means of signaling is understated because potential buyers fear free-riding by, for example, counterfeiters. Notice that this is not an argument that wealth signaling is produced in suboptimal amounts. Instead, it is an argument that specific suppliers in the market are unable to compete effectively because they cannot limit the use of their means of communication. In other words, these producers are unable to offer-as a product characteristic-a promise of exclusivity to potential buyers.
Consequently, the judicial opinions that extend trademark protection to wealth signaling 72 do not address the issue of suboptimal levels of information about wealth. Instead, these are decisions that protect producers from competition by other producers who can actually deliver exclusive wealth signaling. Wealth signals that permit no free-riding abound. Exclusive neighborhoods, expensive cars, extravagant vacations and parties, yachts, and cosmetic surgery are all effective wealth signals that are not subject to free-riding by counterfeiters and need no subsidy from the government. In fact, those who protect their brand or appearance because they are selling signaling capacity do not need a comparable subsidy because they are simply competing with a variety of other suppliers of the same "product." 73 An analogy from antitrust law may help bring this point into focus. A plaintiff in an antitrust case lacks standing unless the harm suffered is antitrust injury. 7 4 Antitrust injury is the injury that results from a loss of competition. The plaintiffs interest and the public's interests (in more competitive markets) must be aligned for the plaintiff to have standing. For example, a firm does not have standing to challenge the merger of two of its competitors if the harm it seeks to avoid is simply the result of now having to compete with a firm that can deliver better goods at lower prices. 75 In the case of wealth signaling, the issue is whether the interests of the public are aligned with that of signal sellers. Here the public interest is in maximizing the net total welfare derived from wealth signaling. The case has been made that this goal can be realized by relying on "natural" 76 signaling goods and services. Adding new competitors does not increase the amount of signaling bought and sold. Instead, the protection for artificial competitors in this market only adds to the number of firms that will divide up a finite amount of spending. In other words, it is a net loss to society. An expenditure designed exclusively to have distributive effects but lacking utility or wealth increasing effects is not wealth maximizing.
In short, it seems unlikely that those who demand wealth signaling actually demand less or that less is sold because some of the means of disseminating this information are ineffective without trademark protection. If, in fact, the "quantity" of wealth signaling bought and sold in markets remained constant without stretching trademark law to assist specific producers, the question then becomes whether it should be an element of public policy to subsidize relatively inefficient producers of wealth signaling. It may be that it is appropriate, but that position cannot be supported by reference to any concept of economic efficiency. The question really has only distributive implications: How should the benefits from the marketing of wealth signaling be divided up? 76. "Natural" in this context means goods and services that effectively signal exclusivity without government protection from free-riding.
B. Exclusivity Effects
As discussed above, there are differences between Veblen effects and snob effects. Veblen effects demonstrate wealth while snob effects are more closely related to signaling that one is different from and superior to others. Natural Veblen-effect goods can be snob goods and vice-versa, but this is not always the case. For example, ostentatious displays of wealth are often shunned by those who claim to be different by virtue of their good taste. The effectiveness of the exclusivity or snob effect relates directly to the exclusion of others, sometimes independent of the price paid.
The analysis of the snob effect is more complex than that of Veblen effects. This is directly related to the fact that the snob impact is not measured by the price of the good alone. Notions of difference and exclusivity suggest an interpersonal component. Obviously there is no snob appeal if the product is obtainable by all. There must be a frame of reference by which comparisons are made.
7 Within limits, 78 buyers presumably draw more satisfaction the greater the number of people excluded from a comparable purchase. If the process is to work, the buyer must sense that those excluded have unmet demands. Perhaps buyers can be deluded into believing this is true when it is not, but the impact is likely to be greater if it is widely known that some privileged people are included and others are not. For example, in 1990 the Hermes Kelly Bags started at $2,850, with a nearly one-year waiting list for orders. 7 9 By 2004, the waiting list had been closed for three years so Hermes could catch up on backorders. 8° Instances like these may generate little in the way of sympathy, but the essence of the snob effect is that the product delivers more in the way of snob-based utility the longer the waiting list or the higher the level of unmet demand."
Further complications arise from the fact that there may be fewer "natural ' ' 1 2 sources of snob effects than there are for Veblen effects. , at 1 E (reporting that Hermis "asked women to wait just to be put on the waiting list").
81. In fact, a long waiting list may become longer as the snob appeal increases. This possibility is suggested by advertising campaigns stressing exclusivity.
82. See supra note 76.
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Obviously, there are many goods and services that are naturally in short supply, but scarcity alone is not enough to assure a snob impact. For example, it may be that the snob effect of owning a moon rock is less than owning a luxury car of which only 1,000 are made per year. In addition, some goods in short supply that would seem to have snob appeal, like a limited edition artwork, may be vulnerable to copying. Moreover, it is possible that the most effective snob effects are generated by advertising. 83 The point is that the key to an effective snob product may be to keep supply of counterfeit products low, which typically requires some level of government involvement. As already noted, snob signaling fails a Pareto test of efficiency. It fails not simply because of the direct taxation required to fund the administrative necessities, but also because it requires investment in a process that means making some feel worse off as a result of not possessing the snob good.
Under the wealth maximization standard, the test is whether those benefitting from the subsidization could compensate those incurring losses or costs. There are three costs. First is the value of the disutility suffered by those at whom snob signaling is aimed. These are the positional externalities described by Robert Frank. 4 Second is the cost to the public of policing counterfeit goods. This includes the actual costs of administering the system and the welfare losses to those who would have purchased and enjoyed cheaper substitutes. Finally, there is the loss to consumers who would purchase the genuine good in order to enjoy its functional characteristics but cannot once quantities are limited in order to increase the snob appeal.
This third cost can be illustrated through the use of a graph. Figure 3 starts with the functional demand curve d I, also depicted in Figure 2 . In the graph, 1,000 units are sold at $10 each. Consumer surplus is equal to the area of the triangle P1 BC. 86 This can be viewed as function-related consumer surplus because it is independent of status signaling and dl reflects functional demand only.
83. There is an obvious theme of exclusivity in a great deal of advertising. 84. See supra note 52 and accompanying text. 85. This is not the same as the total amount spent on goods that have snob appeal. Instead, the issue is how much a good's value is enhanced by snob appeal. Put differently, how much would the value of goods drop if it were exactly the same functionally but included no outward indication that it was limited in number?
86. Consumer surplus is the difference between what individuals are willing to pay and what they are required to pay for a good or service. The amount they are willing to pay is found on the demand curve at each level of output. Now assume a snob appeal advertising campaign is successful. It stresses the limited availability of the item. As illustrated in Figure 3 , demand will shift to d2, and curve D shows the curve allowing for snob effects. Output must be restricted. For the curve to maintain this new, more inelastic slope, the seller must retain its exclusivity. Thus, in Figure 3 , sales are decreased to 500. Consumer surplus is now equal to the area of P2AE. This can be viewed as the snob-related consumer surplus. The successful manufacturer of the snob good will be better off as a result of raising the price in a market in which demand has become inelastic." On the other hand, the cost to consumers is the difference between the area of triangle P 1CB and the area of triangle P2AE. This is an empirical question, and the graph is drawn to suggest that the areas may be roughly the same. In reality, either triangle could be larger depending on the slopes ofdl, d2, and D.
87. More technically, all demand curves have elastic and inelastic regions. When price is increased in the inelastic portion of the curve, total revenue increases and costs of production decline. The net impact is an increase in profit. The economic impact of increasing a good's snob appeal is to increase the inelasticity of demand, thus allowing for profit-increasing price increases.
[V/ol. 59
When the area of the snob effect consumer surplus is less than the functional consumer surplus (P2AE < P 1 CB), there is no economic basis for subsidizing snob signaling. On the other hand, if the functional consumer surplus is less than the snob consumer surplus, a second step is required. The net increase in consumer surplus must be compared with the cost of policing counterfeit goods and the disutility associated with positional externalities." 8 The outcome of this trade-off cannot be anticipated, but the analysis tracks the one found in the context of any study of negative externalities. In fact, the right to engage in snob signaling or to be free of it is comparable to the issue that arises when there are competing uses of resources more generally. 89 There are two principle differences. First, those creating positional externalities, as opposed to the conventional externalities, are not indifferent to the level of the negative externality. As it grows, so may their gratification. Second, most analyses of externalities do not involve parties who must make out-of-pocket expenditures in order to produce the externality.
One could apply a Coasian perpective to the issue and view the right to exclude free-riders for the purpose of advancing snob signaling as a "right" desired by producers and purchasers of snob goods. The counterright is to be free from snob effects and the requirement that one assist in their subsidization. 9 " On this side of the equation is the value people attribute to be free from snob displays and the direct costs described above. In a transaction-cost-free environment, regardless of how it is initially assigned, the right would be possessed by those attributing the higher value to the right. The empirical question is what would happen in a transaction-cost-free world, or if the right were subject to an auction in which there could be no free-riding.
Ultimately, it is impossible to completely discount a case for snob signal protection, but the case is weak. In some cases, the net consumer surplus may be positive. That is, the consumer surplus from snob signaling may be sufficiently positive to offset positional externalities and policing costs. At least intuitively, this seems unlikely. In addition, the only economic reasoning that would lead to this outcome is itself of questionable utility.
88. Suppose a widely distributed product with a great deal of functional appeal is converted to a snob appeal product. The decrease in units sold may be quite high. The outcome may be that the surplus enjoyed by those buying for functional purposes will exceed that experienced by snob customers. 
V. THE MORALITY OF STATUS SIGNALING
In a 1993 article, Judge Kozinski discussed the "moral" dimension of status signaling and the protection of this dimension. He described "[m]oral claims" as those "based on the notion that people are entitled to something not as an incentive to work harder, but because it's right." 91 In other words, moral claims are non-instrumental. 92 In this context, Judge Kozinski noted that the producers who have invested in creating an image of a product have a right to be protected from those who would free-ride on this image. Put differently, firms that invest in selling Veblen and snob signaling have a right to the profit from that investment and those who invest in this market have a right to government protection of that investment.
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Judge Kozinski's explanation, taken from a speech, is not fully developed. 94 It consists of a reference to a Lockean theory of rights. Thus, "John Locke is credited with the observation that he who takes something out of a state of nature to create something useful thereby makes it his property. Given that our system of values embraces this view, the claim 'I've made it; it's mine,' has strong appeal." '95 Of course, "appeal" to a majority of people does not a right make. Nor can rights be linked directly to the mere fact of investment. If so, income generated by investments in developing new methods of producing and delivering illicit drugs would similarly belong to drug dealers as a matter of right. Moreover, the idea that one who invests in the production of status signaling devices has a right to government investments to curtail free-riding may seem outlandish to some.
Nevertheless, Judge Kozinski's assertions raise an awkward and difficult problem. If one decides that those who invest in status-signaling products do not have a right to be protected from free-riding, how are they to be distinguished from the more typical property owner who has the right to exclude others from his or her property? What makes this question awkward is that trademark itself is a publicly created "right" and exists in this country only because it is a means to an end. In particular, someone attempting to protect this right would have to look outside the constitutional provision giving rise to intellectual property law. This is so 91. Kozinski, supra note 9, at 966-67. 92. Although typically discussed in the context of economics, utilitarianism is obviously also a moral philosophy. It does, however, have a strong instrumental component.
93. Unlike the economic analysis, the moral questions of Veblen and snob signaling do not appear to require separate examination.
94. This is not meant as a criticism of Judge Kozinski's powers of explanation. The article is a speech and evidently would not have been the appropriate place for a fuller discussion.
95. Kozinski, supra note 9, at 966 (footnote omitted).
because it is uniformly agreed that the language, "[t]o promote the Progress of Science and useful Arts,"" means that authors and inventors are means to an end, and intellectual property law is based on incentives. 97 Before returning to the possible Lockean argument for protecting status-signaling property, it is useful to examine two other possible justifications. One is based on Paretian standards. Although typically associated with economics, Paretianism has a strong moral component. 98 In effect, the notion of rejecting resource allocations that leave anyone worse off would disallow using people to achieve the ends of others. This is consistent with Kant's Categorical Imperative. 99 Thus, protection of status symbol sellers fails the Paretian economic test and, similarly, it fails any Kantian-based test.
A moral rights test similar to one premised on the Categorical Imperative is based on the writing of John Rawls. 00 Rawls asks what the world would look like if the basic rules were determined while the eventual inhabitants of that world were behind the veil of ignorance. Behind the veil, participants would not know their relative positions with regard to intellect, talent, wealth, or anything else that would allow them to know in advance what rules would favor them when the veil is lifted.' 01 In effect, behind the veil, people can determine only the extent to which, if at all, they will allow themselves to be used as a means to the ends of others. The answer, according to Rawls, is not much. Rawls argued that two principles are likely to emerge: Perhaps as important as these two principles is Rawls's view that people, having determined the rules before knowing their affect by them, would experience a sense of justice when living under the rules. The impact of living in a society in which rules were viewed as fair would be, at least ideally, a reduction in levels of envy. 0 3 This raises the question of whether a person who is relatively well-off in a Rawlsian world would be motivated to advertise that advantage. More directly, is there a demand for status signaling in a society that is not beset by envy? What this suggests is that while there may be a right to express one's material superiority, it may be pointless if others are indifferent to that signaling.
Still, the liberty principle suggests that those wishing to advertise status should be permitted to do so. This is a different question, however, from whether those in the original position-upon agreeing to inequality in some instances-would also agree to subsidize the advertisement of that inequality. In a social structure that begins from the ideal of equalitarianism, it is hard to see norms developing in which one expects a right to advertise the lack of equality whether through a system of trademark law or anything else. In addition, unless the regime used to support such a system were imposed only on the rich, the system would amount to a redistribution from the general population to those who are the most affluent. That is, snob signaling is likely to be engaged in by those who are most privileged and a generally-applied tax would affect all. This would violate Rawls's difference principle unless the process of redistribution eventually accrued to those worse off. This type of "contingent" right, however, is fully instrumental and does not fall into the category of a moral right. Note that this is no different from the issue of whether copyright or patent law would emerge in a Rawlsian world. Both of those possibilities might be consistent with the difference principle, in that allowing some people to profit from their compositions and inventions may ultimately accrue to the benefit of the least advantaged people. But again, there is no absolute right to have one's interest in intellectual property protected in a Rawlsian system.
As noted above, Judge Kozinski suggests that a moral right to subsidized status signaling can be supported by a theory of natural rights. He suggests, as many do, that one can link the exclusive right to intellectual property to Locke's more general justification for individual property rights."° Locke's argument assumes that one takes resources Starting from the moral right to one's labor, Locke argues that one who combines that labor with resources from the commons creates for himself a property right. 0 6 In effect, the resource and the labor are inseparable, and to take the property is to take the labor. The Lockean argument may be even more powerful when applied to intellectual property. In the case of ordinary property, the moral issue is one ofjustifying removing something from the commons. The creativity of an individual, however, is hard to see as having been part of the commons in the first place. 7 Thus, there would appear to be little need to justify claiming one's creativity as one's own.
There are complications with the application of Locke to intellectual property and, thus, to status signaling trademark generally. First, there is an element of indeterminacy. Unlike conventional property, intellectual property can be possessed by more than one person at a time. Thus, at least in matters of intellectual property, there must be an additional moral justification for being first. Unless there is moral significance to beating someone else to the punch, a Lockean approach to intellectual property seems to be an abstract concept that a property right should exist, but not an argument about who should actually possess that right.
Second, as has been pointed out, it is not clear why the person who applies labor to an element of the commons deserves the full value of the property as opposed to the value added by the labor.' 0 8 This is more of a problem when one applies Locke to intellectual property. Although it may be true that a creative person does not take from the commons in the ordinary sense, the fact is that no "new" idea comes until after a considerable amount of exposure to the ideas of others. Their ideas, no less than the ideas of the person making a claim to intellectual property, resulted from their labor. At best, if the final product is something worth protecting as property, it is not obvious why the inventor or creator is deserving of the full value when his or her labor may simply be the final touch.'°9 Of course, one may take the view that a vivid imagination cannot be equated with labor at all. If so, one must look beyond Locke to find a basis for the moral significance of being more imaginative than others (or more accurately, having an imagination that produces marketable results).
Third, if as Wendy Gordon suggests, "[a]imless effort is not labor," ' and the discovery of new ideas is not the result of effort but of inspiration, does the recipient of that inspiration deserve property right protection? Or is the "creator" merely a conduit for whatever genetic gifts he or she enjoys? Finally, creating intellectual property is one thing, but profiting by virtue of market conditions is another."' Market conditions, ultimately the critical element of what makes intellectual property valuable, are not likely to be the result of the property itself.
These arguments show that the connection between Locke and intellectual property is far from direct. Even more tenuous is the claim that the creation of trademarks for the purpose of status signaling can be reconciled with Lockean ideals. It bears remembering that the question is not whether one should have the right to communicate a product's maker or origin as a means of lowering consumer search costs, but whether the developer of a status signaling device-independent of protecting potential purchasers-should be afforded government protection of that right. There are a number of reasons why one might not make this jump. A better understanding follows from seeing Lockean justifications in a broader context. Locke wrote from the perspective that all men are moral equals with equal rights to share in the commons. The puzzle was under what circumstances individuals would be permitted to claim an exclusive right to some element of the commons. The overriding concern was not to harm others.'12 Thus, for many, the Lockean question may have a simple answer. If one believes that status signaling is ultimately wasteful or harmful, then a moral right to property, the value of which is at least in part measured by the ability to unsettle others, is hard to reconcile with a Lockean ideal. If the data suggesting the harmfulness of social rankings are believed, then producing "property," the use of which is to advance the knowledge of social rankings, is also harmful." 3 In addition, this signaling is inconsistent with at least the initial stages of government and the three limits on property identified by Locke ' 6 Although an agreement to introduce money into society results in a relaxation of some of these standards, the respect for others implicit in these conditions stands in stark contrast to a system of government that has as one of its duties the facilitation of ostentatious behavior.' 17 Moreover, exclusivity with respect to any form of intellectual property is inconsistent with the idea of leaving "enough and as good." This is not to say that Locke did not recognize the imperfections of men,"' but this is a different matter than whether promotion of these imperfections should become a part of government policy.
Perhaps more importantly, Locke's view on property cannot be assessed without considering the government action needed to protect that policy. Locke's view of property begins with the sanctity of labor. It is through labor that one moves from the commons to private property. At the same time, the system of government required to protect those property rights is dependent on taxation, which involves the ability of the state to take part of one's labor." 9 This results in a trade-off that Locke does not address directly: Property is to be protected, but property must be taken in order to provide the protection. He notes that people create a community and become subordinate to the state in the interests of "their comfortable, safe, and peaceable living."' 20 In addition, it seems clear that taxation and government action must be based on approval of the majority. Thus, even if status signaling were not harmful, it is doubtful that a Lockean system of taxation-with majority consent-would be employed to establish and protect a right to signal one's status or spending capacity. The idea that one acquires great wealth, trades it for goods and services, and then looks to the government to protect status signaling as matter of right seems very remote from the small role of government and limited property rights that Locke envisioned.
In the end, subsidized status signaling cannot be reconciled with any moral philosophy. Those philosophies that stress individual freedoms are unlikely to support government interference with expression regardless of the impact on others. The same values that favor limited government are very unlikely to support taking, through taxation, from some to subsidize those engaged in status-signaling speech or those who gain commercially by marketing status-signaling products.
Conversely, philosophies with a more egalitarian nature may be less resistant to taxation for purposes of redistribution or the provision of public goods. These types of interests, however, seem flatly inconsistent with a program of subsidizing those who wish to publicize their wealth and exclusivity at the literal expense of others.
VI. SUMMARY
A relatively recent reinterpretation of trademark goes beyond assisting sellers and buyers by reducing information costs. Now trademark protects efforts to signal one's status to non-purchasers. This can be in the form of simply signaling wealth or signaling that one has specialized and presumably superior or more refined tastes. This process is not cost-free to the public.'' Thus, the question becomes whether there is an economic or moral justification for such subsidization.
The economic question centers around whether information about status has the character of a public good. In other words, is status information produced in suboptimal amounts without subsidization? In cases involving strict wealth signaling, this is almost certainly not the case. 
